R430. Heal t h, Health Systens | nprovenent, Child Care
Li censi ng.

R430-6. Crim nal Background Screening.

R430-6-1. Authority.

(1) The Utah Code, Section 26-39-107, requires that a
Bureau of Crimnal Ildentification screening, referred to as
BCl, screening be conducted on each person requesting to be
licensed or residential certificate or to renew a |icense or
certificate for existing, new, and proposed owners, directors,
nmenbers of the governing body, enployees, providers of care
and volunteers, except parents of children enrolled in the
child care program

(2) The Utah Code, Section 26-39-104, requires the
Departnment to nmake and enforce rules to protect children's
conmmon needs for a safe and healthy environnent and provide
for conpetent care givers. The Departnent shall review the
managenent information system for licensing and certification
pur poses pursuant to Section 62A-4a-116 to screen for
i ndi vidual s who may have a substantiated finding of abuse or
negl ect since January 1, 1988, unless renoved pursuant to
Section 62A-4a-116.5.

R430-6-2. Purpose.

The purpose of the screening process using the BCl
crim nal background and child and adult managenent information
system is to protect children receiving services in a child
day care program The Crim nal Background Screening (CBS)
process determ nes whether a covered individual has been

convicted of any crine. In addition, the Departnment screens
all individuals using the managenent information system which
islimted to:

(1) Substantiated findings of abuse or neglect since
January 1, 1988, unless renmpved pursuant to Subsection 62A-4a-
116.5(6);

(2) An adjudication of child abuse or neglect by a court
of conpetent jurisdiction; and

(3) Any crimnal conviction or qguilty plea related to
negl ect, physical abuse, or sexual abuse of any person.

R430-6-3. Definitions.

Terns used in this rule are defined in Title 26, Chapter
39. In addition:

(1) "Covered Individual" nmeans any person that has
unsupervised contact with children listed in Utah Code Ann.
Subsecti on 26-39-107(a):

(a) owners;

(b) directors;

(c) nmenbers of the governing body;

(d) enpl oyees;

(e) providers of care, including children residing in a

home where child care is provided,

(f) volunteers, including parents of children enrolled
in the program that have unsupervised contact with children in
the child care facility; and



(g) all adults residing in a residence where child care
is provided.
(2) "Departnent” neans the Utah Departnent of Health.

3) "Direct supervision" neans that the care giver can
see and hear the children under age six, and is near enough to
i ntervene when needed. Care givers nust be able to hear
school -age children and be near enough to intervene.

(4) "Substantiated" means a finding by the Uah

Departnent of Human Services (DHS), at the conpletion of an
investigation by DHS, that there is a reasonable basis to
conclude that one or nore of the follow ng types of abuse or
negl ect has occurred:

(a) physical abuse;

(b) sexual abuse;

(c) sexual exploitation;

(d) abandonnent;

(e) nmedi cal neglect resulting in death, disability, or
serious illness; or

(f) chronic or severe negl ect.

(5) "Unsupervised Contact" means contact with children

t hat provides the unsupervised person opportunity and
probability for personal communication or touch when not under
the direct supervision of a child care provider or enployee.

(6) "Volunteer" means an individual who is not directly
conpensated for providing care, including parents of children
enrolled in the program whose duties assigned by a child care
provi der or enployee include unsupervised contact in a child
care facility with children or food consuned by children on a
regul arly schedul ed basis of one or nore times per nonth.

R430- 6- 4. Exclusions from Crimnal Background Screening,
Emer gency Care Providers.

(1) Any person, including those that woul d otherw se be
covered individuals, involved with a child care facility that
t he Departnent is reasonably satisfied wll not have
unsupervised contact with children is not required to submt
information for a crimnal background screening.

(2) In an energency, not anticipated in the provider's
energency plan, a provider may assign a person who has not had
a crimnal background screening to care for and have
unsupervi sed contact with children.

(a) That person shall make a signed, witten declaration
to the provider that the person has not been convicted of a
fel ony or m sdeneanor.

(b) During the term of the emergency, that person may be
counted as a provider of care for purposes of naintaining the
required care provider to child rati os.

(c) The provider shall make reasonable efforts to
mnimze the time that this person has unsupervised contact
with children.

R430- 6- 5. Crimnal Background Screening through the Ut ah
Division of Crimnal Investigation and National Crim nal
Hi story Records.



(1) Each child care provider requesting a residential
f

certificate, to be licensed or to renew a |license to provide
child care shall submt to the Department the name and ot her
identifying information on all covered individuals involved
with the child care facility at the time the application is
filed. A fingerprint card, waiver and fee, prepared either by
the local |aw enforcenent agency or an agency approved by
|l ocal law enforcenment, shall also be submtted unless an

exception is granted under (4) bel ow.
(2) The request for a certificate or a license submtted

by the provider shall require the provider to state in
writing, based wupon the provider's best informtion and
belief, that no person who will have unsupervised contact with

a child receiving care, including the provider's own children,
has ever been convicted of a felony, msdeneanor or had a

substantiated finding of abuse or neglect of a child. If the
provider is aware of any such conviction or substantiated
finding, the Department shall obtain information from the

provi der to assess the conviction consistent with R430-6-5.

(3) After a license or certificate is issued or renewed,
within five (5) days of a new covered individual becon ng
involved with a child care facility, the child care facility

or licensee nust submt the identifying information. A
fingerprint card, waiver and fee, prepared either by the | ocal
| aw enforcenment agency or an agency approved by local |[|aw

enf orcenent, shall also be submtted unless an exception is
granted under (4) bel ow.

(4) Fingerprint cards are not required if the Departnent
is reasonably satisfied that:

(a) the covered individual has resided in Uah for the
| ast five years;

(b) the covered individual has previously submtted
fingerprints wunder this section for a national crimnal
hi story record check and has resided in Utah continuously
since that time; or

(c) as of My 3, 1999, the covered individual was
involved with a child care facility in a covered individual
capacity and has resided in Uah continuously since that tinme.

(5) If a covered individual has resided in Utah for the
| ast five years, except for religious or mlitary service out-
of - st at e, the covered individual shal | submi t to the

Departnent a letter from their clergy or commmanding officer
documenting that the covered individual was not convicted of
any felony or msdenmeanor during the time period of the
religious or mlitary service. The covered individual shall
t hen be deened to have resided in Utah for the last five years
and not be required to submt fingerprint cards.

(6) The Departnent shall perform a crimnal background
screeni ng, which includes a review of the database of the Ut ah

Division of Crimnal Investigation and Technical Services
within the Departnment of Public Safety (BCl); and if a
fingerprint card, wai ver and fee were submtted; t he

Departnment shall forward the fingerprint card, waiver and fee
to the Utah Division of Crimnal Investigation and Techni cal



Services for submssion to the FBI for a national crimnal
hi story record check.

(7) If the BCI portion of the crimnal background
screening indicates that the covered i ndividual has a
conviction for a felony or msdenmeanor, regardless of any
exception under (4) above, the covered individual shall subnit
a fingerprint card, waiver and fee upon request by the
Depart nent.

(8) The Depart nent shal | review any crim nal
convi ctions, consistent with R430-6-5, to determne if action
should be taken to protect the health and safety of children
receiving child care in the facility.

(9) If the Department takes an action adverse to any
covered individual, based upon the crimnal background
screening, the Departnent shall send a Notice of Agency Action
to the child care provider and the covered i ndividual
expl aining the action and the right of appeal.

R430- 6- 6. Exclusion from Child Care Due to Crimnmnal
Convi ctions or Pending Charges.

(1) As required by Utah Code Ann. Subsection 26-39-
107(2), if the crimnal conviction was a felony, or is a
nm sdenmeanor that is not excluded under paragraphs (2) or (3)
bel ow, the covered individual nay not provide child care,
volunteer, or own or operate a child care program with a
license or certificate issued by the Departnent. If such a
covered individual resides in a home where child care is
provi ded, the Departnent shall revoke an existing |icense or
certificate and refuse to permt child care in the hone until
the Departnent s reasonably convinced that the covered
i ndividual no longer resides in the home and will not have
unsupervi sed contact with any child in care at the hone.

(2) As allowed by Uah Code Ann. Subsection 26-39-
107(3)(a), the Departnent hereby excludes the follow ng
m sdenmeanors and determnes that a m sdeneanor conviction
listed below does not disqualify a covered individual from
provi ding child care:

(a) any class B or C conviction under Chapter 6, Title
76, OfFfenses Agai nst Property, Utah Crinm nal Code;

(b) any class B or C conviction under Chapter 6a, Title
76, Pyram d Schemes, Utah Crim nal Code;

(c) any class B or C conviction under Chapter 8, Title
76, Offenses Against the Admnistration of Governnment, Uah
Crim nal Code;

(d) any class B or C conviction under Chapter 9, Title
76, Offenses Against Public Order and Decency, Utah Crim nal
Code, except for 76-9-301.8, Bestiality; 76-9-702, Lewdness;
and 76-9-702.5, Lewdness Involving Child; and

(e) any class B or C conviction under Chapter 10, Title
76, O fenses Against Public Health, Wlfare, Safety and
Morals, Utah Crim nal Code, except for 76-10-1201 to 1229.5,
Pornographic and Harnful Materials and Perfornmances; 76-10-
1301 to 1314, Prostitution; and 76-10-2301, Contributing to
t he Del i nquency of a M nor.



(3) The Executive Director my exclude, on a case-by-
case basis, other m sdeneanors not covered under paragraph (2)
of this section if the m sdeneanor did not involve violence
against a child or a famly nmenmber or unauthorized sexual

conduct with a child. The following factors will be used in
deciding under what circunstance, if any, the covered
individual will be allowed to provide child care, volunteer,
or own or operate a child care program with a |icense or

certificate issued by the Departnment:
(a) Types and nunber of offenses;

(b) Passage of time since the offense was commtted;
of fenses nore than five years old will not bar approval or a
i cense, certificate or enploynent;

(c) Circunstances surrounding the conmm ssion of the
of f ense;

(d) I ntervening circunstances since the conm ssion of
t he of fense; and

(e) Rel ati onship of the facts wunder subsections (a)

t hrough (d) of this section to the individual's suitability to
work with children

(4) The Departnment shall rely on the crim nal background
screening as conclusive evidence of the conviction and the

Departnment may revoke or deny a license, certificate and
enpl oynent based on that evidence.
(5) If the covered individual is denied a |icense,

certificate or enployment based upon the crimnal background
screening and the covered individual disagrees wth the
information provided by the Crinm nal | nvestigations and
Techni cal Services Division, the covered individual may
challenge the information as provided in Utah Code Ann.
Sections 77-18-10 through 77-18-15.

(6) All child care providers must report all felony and
nm sdenmeanor  arrests, charges or convictions of covered
i ndividuals to the Departrment within 48 hours.

R430-6-7. Child Abuse Managenment | nformation System

(1) Pursuant to Utah Code Subsection 26-39-104(1)(a)(ii)
t he Departnent shall screen all covered individuals, including
children residing in a home where child care is provided, for
a history of substantiated abuse, neglect, or exploitation
from the nmanagenent information system maintained by the Utah
Depart nent of Human Services (DHS).

(2) If a covered individual appears on the nmnagenent
information system the Departnent shall assess the threat to
the safety and health of children. The Departnment may revoke
any existing license or certificate and refuse to permt child

care in the home until the Departnent is reasonably convinced
that the covered individual no |onger resides in the home and
will not have unsupervised contact with any child in care at
t he hone.

(a) Upon request, the Departnment may permt the covered
i ndividual to be enployed under supervision until a decision

is reached, and if the applicant can denonstrate that the work
arrangenent does not pose a threat to the safety and health of



children being served in the licensed or resi denti al
certificate child care setting.
(b) The Department may hold the license, certificate or

enpl oynment denial in abeyance until DHS renders a decision, if
a covered individual appeals the record of substantiation.

(3) If the Departnment denies or revokes a |icense,
certificate or enploynment based upon the child or adult abuse
managenent information system the Departnent shall send a
Notice of Agency Action to the licensee and the covered
i ndi vi dual .

(4) If the covered individual disagrees with the record
of substantiation of abuse, any appeal nust be directed to and
follow the process established by DHS. If the covered

i ndi vidual agrees with the substantiated finding of abuse that
was the basis of the Department's denial or revocation, but
di sagrees with the action taken by the Departnent, the covered
i ndi vidual nmay request a hearing with the Department.

(5) If the DHS determ nes a covered individual has a
substantiated finding of abuse, neglect or exploitation after
the Departnent issues a |icense, «certificate or grants
enpl oynent; the |icensee and covered individual has five
wor ki ng days to notify the Departnent. Failure to notify the
Departnment nmmy result in revocation of the |license or
certificate.

R430- 6- 8. Covered Individuals wth Arrests or Pending
Crim nal Charges.
(1) If the Departnment determ nes there exists credible

evidence that a covered individual has been arrested or
charged with a felony or a msdenmeanor that would not be
excl uded wunder R430-6-5(2), the Departnment shall act to
protect the health and safety of children in child care that
t he covered individual may have contact with. The Departnent
may revoke or suspend any license or certificate of a provider
if necessary to protect the health and safety of children in
care.

(2) Upon request, the Departnment may permt the covered
i ndividual to be enployed under supervision until the felony
or misdenmeanor charge is resolved, if the Departnent is
satisfied that the work arrangenent does not pose a threat to
the safety and health of children being served in the licensed
or residential certificate child care setting.

(3) If the Departnment denies or revokes a |icense,
certificate or restricts enploynment based upon the arrest or
felony or m sdeneanor charge, the Departnment shall send a
Notice of Agency Action to the |licensee and the covered

i ndi vidual notifying them that a hearing with the Department
may be request ed.

(4) The Departnment may hold the license, certificate or
enpl oynent denial in abeyance until the arrest or felony or
nm sdenmeanor charge is resol ved.

R430-6-9. Penalties.
The departnment nmay inpose civil nonetary penalties in



accordance wth Title 63, Chapt er 46D, Adm ni strative
Procedures Act, if there has been a failure to conply with the
provi sions of this chapter, or rules promul gated pursuant to
this chapter, as foll ows:

(1) if significant problens exist that are likely to
lead to the harm of a child, the departnment may inpose a cCi Vi
penalty of $50 to $1, 000 per day; and

(2) if significant problens exist that result in actua
harmto a child, the department nmay inpose a civil penalty of
$1, 050 to $5, 000 per day.
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